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Killing Wolves to Save Them? Legal Responses to ‘levance Hunting’ in the European
Union and United States

Yaffa Epstein

Wolves are protected by law in both the Unitede3t§tUS) and European Union (EU). These
laws restrict the harming or killing of individuahembers of protected species, but allow it in
selective circumstances, such as when killing sowhgiduals would benefit the species. In
both unions, some states have argued that allowiagoublic hunting of wolves would in fact
benefit the species by improving social toleramcevilves, a claim that is currently the subject
of controversy among scientists. In the absencteaf evidence that hunting is favourable for
wolf populations, US courts have repeatedly stdmkn policies that allowed it. While hunting
wolves to achieve their social acceptability i®likto also violate EU law, the EU court has
not yet resolved the question and hunting for doat@eptance continues in some Member
States, such as Sweden and Finland. This articidrasts these legal responses to social
‘tolerance hunting’ and argues that the Habitatgdaitive should not be interpreted to allow
tolerance hunting of strictly protected specieghkn uses the contrasting legal situations to
engage with the claim that the EU has become mprecautionary’ than the US on
environmental matters.

INTRODUCTION

The legal protections for wolves that have beerctedain United States (US) and European
Union (EU) have successfully led to an increasevaif populations in both uniorfsThis
success has proved tenuous, as these recoverihgaopallations have been met with hostility
from some members of the human population, leattirgplitical conflicts and, too often, the
illegal killing of wolves? Several American states and EU Member Statesswght to allow
the public to participate in legal hunting seasohw/olves with the stated goal of improving
public tolerance for wolve$This would in turn, these states argued, increasees’ ‘cultural
carrying capacity’, that is, the number of indivadlmmembers of a species that can survive in a
given habitat in light of both biological and humfactors? States used this argument that
allowing the killing of wolves would be positiverfoheir conservation to further argue that
hunting was permissible under restrictive consesndaws.

* Corresponding author.
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1 A. Trouwborst, ‘Global Large Carnivore Conservatiand International Law’, 24:Biodiversity and
Conservation(2015), 1567; Y. Epstein, ‘Population-Based Speéilanagement across Legal Boundaries: The
Bern Convention, Habitats Directive, and the GraplWn Scandinavia’, 25:4Georgetown International
Environmental Law Revie(2012), 549; M. Williams, ‘Lessons from the Wolf Y8aRecovery v. Delisting Under
the Endangered Species Act’, 2F@rdham Environmental Law Revi€2015), 106, at 133-136.

2 See, e.g., G. Chapron and A. Treves, ‘Blood DoatsBuy Goodwill: Allowing Culling Increases Poachinf a
Large Carnivore’, 283:183Proceedings of the Royal Society16). 20152939 (noting that several quantitative
studies showed that poaching had a large negatipadt on several carnivore populations); O. Libetral,
‘Shoot, Shovel and Shut Up: Cryptic Poaching SldRestoration of a Large Carnivore in Europe’, 27907
Proceedings of the Royal SocietyZ®12), 910.

3 E.g., Finnish Ministry of Agriculture and Forestiylanagement Plan for the Wolf Population in Finland
(Forvaltningsplanen for vargstammen) (2015), afidéwedish, stating that the ban on hunting hdddepublic
approval for illegal killing, and that the purposkallowing legal hunting was to respond to negatiwews of
wolves and thus reduce illegal killing); see aierra Club v. Clark577 F. Supp. 783, at 790 (discussed below).
4 L.H. Carpenter, D. J. Decker, and J.F. LipscorStakeholder Acceptance Capacity in Wildlife Managath
5:3Human Dimensions of Wildlif2000), at 8.
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However, whether allowing the public to hunt prégéelcor vulnerable species in fact increases
public tolerance for the presence of a speciesbkas the subject of considerable scientific
disagreement. A review of prior studies publishe@009 found a lack of evidence supporting
that conclusioff.More recent publications showed that attitudesarols wolves did not become
more positive after legal hunting seasons in Wissthand suggested that culling by wildlife
officials intended to reduce poaching may in famtérthe opposite effettOther reviews and
studies have reached the opposite conclusion,raggbat allowing hunting improves attitudes
towards conservation and thus benefits conservgbais® This article does not take a position
on whether or not allowing legal hunting does ict ianprove public tolerance and thus result
in positive conservation impacts, but takes asvargthat there is currently a lack of scientific
evidence supporting the proposition. It examinegcjal responses to this scientific uncertainty
under two legal frameworks, the Endangered Speuie$ESAY in the US and the Habitats
Directive in the EUL

Specifically, it contrasts legal responses to whatll refer to as the ‘tolerance hunting’ of
wolves in Wisconsin and Minnesota in the Midwestdf with those in Sweden and Finland
in the northern EU. Tolerance hunting is huntingnpised on the hypothesis that the negative
attitudes towards wolves that lead to illegal kijiwill be ameliorated to the point of tolerating
or even accepting a greater wolf presence if inldigls are allowed to legally kill wolves.
American courts have repeatedly held that tolerdnoging, and other killing of animals to
improve their public relations, is an inappropriateans for improving the status of protected
species. In contrast to the US, where questioedgral law are primarily decided by federal
courts, cases concerning questions of EU law argt fnequently decided by Member State
courts!* While only the Court of Justice creates bindirtgiipretations of EU law, the question
has not yet reached that court. Tolerance huntagydeen permitted in recent years in both
Sweden and Finland. Appeals of these decisionshén riational courts were ultimately
unsuccessful? The EU system has thus so far been less precauion that is has not
prevented tolerance hunting despite lack of evidenfats efficacy.

This article analyses whether tolerance huntingplisrable under EU law. American courts
have ruled that tolerance hunting is impermisgiioléer the ESA, and their solution is now part
of settled case law. This article explains the Anar result, and comments on the extent to
which that answer should be considered relevattiariEU context. It then argues that tolerance
should not be an acceptable justification for alfgphhunting in the EU either. Finally, it draws
some conclusions about the nature of precautidotn systems.

5 A. Treves, ‘Hunting for Large Carnivore Consergatj 46:6Journal of Applied Ecologg2009), 1350.

6 C. Browne-Nufieet al, ‘Tolerance of Wolves in Wisconsin: A Mixed-Metto&xamination of Policy Effects
on Attitudes and Behavioral Inclinations’, 1B#logical Conservatiorf2015), 59.

7 See G. Chapron and A. Treves, n. 2 above.

8 A.J. Loveridge, J.C. Reynolds and E.J. Milner-@odl, ‘Does Sport Hunting Benefit Conservation’, bu:
Macdonald and K. Servic&ey Topics in Conservation Biolo§wiley-Blackwell, 2006), 222, 229.

916 USC § 1531 (‘ESA).

10 Directive 92/43/EEC of 21 May 1992 on the Constovaof Natural Habitats and of Wild Fauna and Elor
[1992] OJ L206/7 (‘Habitats Directive’).

11 Despite the fact that only the Court of Justicéhaf European Union formally interprets EU law,yoalsmall
percentage of cases involving EU law reach thattceabout 700 in 2015, of which about 400 werauests for
a preliminary ruling. CJEU, Annual Report 2015: Judicial Activity (2016), found at:
<http://curia.europa.eu/jcms/upload/docs/applicafdf/2016-04/en_ap_jurl5_provisoire2.pdf>, at 11.
2See, e.g., Ruling of the Supreme Administrativer€of 30 December 2016, cases 2406-2408-16 & Z&a0-
16 (Sweden), in which it accepted that hunting ddog used to increase social tolerance of wolvaBn@ of the
Supreme Administrative Court of 19 December 20Ig&kdt number 4234/1/15 (Finland) not to review\ado
court decision allowing a hunting season predicatedthcreasing social tolerance.
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MATERIAL AND METHODS

The materials used in this analysis are the varsousces of law on species protection. Some
sources of law are binding, while others are meaelyisory. In the EU, legislation is binding
as are decisions of the Court of Justice. PrinsipfeEU law are also legally binding; however,
they generally constitute a tool for interpretatiather than an independent cause of acfion.
Particularly relevant for this article are the podpnality and precautionary principles.
Measures taken to implement the Habitats Direatinest be proportionate to their goal, and
exceptions to these measures must also be propaiido the goal of the exemptithThe
precautionary principle, always especially relevianenvironmental legislation, is explicitly
referenced in the definition of conservation stawasich requires taking into account factors
that may affect protected species, and generadly lasmiguage indicating precaution is required
in the face of uncertainty. Guidance documents and other materials from th@gean
Commission constitute non-binding sources of ¥aWwhe Court of Justice is free to disregard
the Commission’s interpretations of EU law, but mafsen sides with them in court.n the
US, the Endangered Species Act is binding, asealerél regulations implementing it. Judicial
decisions are legally binding, but only create bigdprecedent in some situations. Decisions
of federal appeals courts are binding on lower tsaarthe same circuit, and may be persuasive
in other circuits. Decisions of federal districucts may also be persuasive, but are not binding
precedent® While there are many principles that may be releta a particular case, the US
has not formally adopted the precautionary prirctpPrecautionary thinking is nevertheless
pervasive throughout American regulatory law, alttrly environmental law, and
adjudicatior?® The ESA, like the Habitats Directive, uses preicamary language in several of
its provisions!

Comparative, EU and environmental law methodologresused in my analysis. While the US
and EU are very different in terms of their langszss populations and cultures, wolf recovery
has taken a similar arc in both unions, from nedirgation in many areas in the mid-20th
century to a controversial and tenuous recoverthbybeginning of the 218t.By focusing on
how courts have treated similar cases concerningaréicular protected element of the
environment, | am able to test broader assumpabosit the functioning of the legal systems,

B E. Fisher, B. Lange and E. ScotfoEhvironmental Law: Text, Cases and Materi@sxford University Press,
2013), at 417.

1 European Commissioguidance Document on the Strict Protection of AdiBecies of Community Interest
under the Habitats Directive 92/43/EEC (2007),%afhd 62.

15 See, e.g., Habitats Directive, n. 10 above, Agticl(i) and 6.3; ECJ, Case C-127/0Zddenzed2004] ECR
I-7448, at paragraph 58; see discussion in N. Ddel8ar, ‘The Precautionary Principle in EC Healtid a
Environmental Law’, 12:European Law Journg2006), 139, at 145-146.

P, Craig and G. de BlrcBU Law: Text, Cases and Materiakth edn (Oxford University Press, 2011), at 107.
7 A. Hofmann,Strategies of the Repeat Player: The European Ceagiom between Courtroom and Legislature
(KéIn University, 2013).

18 Mendenhall v. Cedarapids, In6 F.3d 1557, 1570 (Fed. Cir. 1993).

19D. Vogel, The Politics of Precaution: Regulating Health, $afend Environmental Risks in Europe and the
United StategPrinceton University Press, 2012), at 253.

20 |bid.; S.G. Wood, S.Q. Wood and R.A. Wood, ‘Whithiee Precautionary Principle? An American Assesgme
from an Administrative Law Perspective’, Bdnerican Journal of Comparative Lg®006), 581, at 585-586.

21 See J.B. Ruhl, ‘The Battle over Endangered SpesitdMethodology’, 34:ZEnvironmental Law2004), 555

at 592ff. (arguing that despite precautionary lagg) a precautionary methodology has not been ajgner
implemented).

22 . Boitani, ‘Wolf Conservation and Recovery’, ih: David Mech and L. Boitani (eds.Wolves: Behavior,
Ecology and Conservatiafuniversity of Chicago Press, 2003), 317, at 329-3
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utilizing what | call environmental functionalisfanvironmental functionalism has its point of
departure in functionalism, comparing rules thatehthe equivalent function in different legal
systems, here the protection of speéfdsasks how the law functions to protect a commpone
of the environment across legal systems. Furthedraw on the environmental law
methodology of Swedish legal scientist Staffan \&idsnhd, as applied to comparative law by
Jonas Ebbessdfin his article, Ebbesson used the migratory pétihv@ honey buzzard as a
device for comparing the laws and legal systemsithpact the species during its lifecycle.
This strategy allowed him to evaluate the relevaws from the point of view of the protected
object as well as draw conclusions about multigttesms of law in place for the protection of
the species. | too have chosen to use a singléespedhe gray wolf — to illustrate and make
arguments about the legal systems in place to grote Unlike the honey buzzards of
Ebbesson’s study, these wolves are of course noth®is of a single migrating population. It
is nevertheless useful to contrast how decisiogarteng their conservation have been made
under laws in two federal systefhnand whether solutions on one continent are apjatepon
the other. By examining the cases surrounding dleance hunting of wolves, | am able to
explicate features of the two systems relevantdlf lunting decisions and provide insight into
the construction of precaution. Here, precautiomas a fixed legal principle but rather an
outcome of multiple, interdependent legal provisiotiecisions, and omissions — what might
be called ‘precautionality’.

PRECAUTION AND PRECAUTIONALITY

To draw conclusions about whether the US or EUasenprecautionary, one must first define
the term. Precaution has been criticized as arablestoncept that can be used to justify any
result. As Cass Sunstein argued, any decision wegoa risk to something; for example, a
decision to ban a chemical may decrease risk tts liut increase risk to business interésts.
The precautionary principle has many formulatidng, generally states that lack of scientific
certainty should not be used to justify not takiagfion to protect human health or the
environmeng’ Using this definition, one could argue that thegautionary policy would be to
allow tolerance hunting, which is hypothesized &MWeneficial for conservation of species,
despite scientific uncertainty. However, precawignhunting in the present circumstances
would mean not only taking action to kill membefpmtected species despite lack of scientific
certainty that doing so would benefit the spedmes,in reckless disregard of evidence to the
contrary. | therefore define a system as more prtem@ary with respect to biodiversity if it
prevents damage to individual members of protegpedies, in absence of significant evidence
that such damage would be beneficial to the species

That is to say, this article is not about the pugiomary principle, per se, though it is important
in interpreting EU law. EU environmental policyrequired to be based on the precautionary

23 R. Michaels, ‘The Functional Method of Comparativen’, in: M. Reimann and R. Zimmermann (ed3he
Oxford Handbook of Comparative Lg@xford University Press, 2006), 363.

24 J. Ebbesson, ‘Lex Pernis Apivorus: An ExperimehEavironmental Law Methodology’, 15:2ournal of
Environmental Law2005), 153.

25 The EU has been called ‘a federation in all bun@a J. Wouters, H. Cuyckens and T. Ramopoulusge ‘Th
European Union: A Federation in All but Name’, ih: Halberstam and M. Reimann (ed&@deralism and Legal
Unification (Springer, 2014), 191. While it may be debated/hat extent the EU is truly a federation, it opesat
as one when regulating; see R.D. KelemEre Rules of Federalism: Institutions and Regulatolitics in the
EU and Beyond@Harvard University Press, 2004), at 1-2.

26 C.R. Sunstein,aws of Fear: Beyond the Precautionary Princif@ambridge University Press, 2005).

2T E. Fisher, ‘Is the Precautionary Principle Juatiéé?’, 13:3Journal of Environmental La2001), 315, at 316.
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principle’® and the Court of Justice frequently makes referetcit in interpreting EU
environmental law, and the Habitats Directive intipalar?® It therefore is one of the factors
contributing to the EU’s precautionality, the suhth® techniques and procedures contributing
to a precautionary result. While these techniquad jprocedures emanate from multiple
sources, my focus in this article is those witthie laws and legal systems of the US and®EU.

The contrasting roles of precaution in the US and Have been the subject of scholarly
analysis. David Vogel argued that the two fedeyatesms have ‘traded places’ in terms of their
willingness to take precautionary measures to ptdke environment. In the 1970s and 1980s,
according to Vogel, the United States enacted afwr@d stronger regulatory environmental
protections. After 1990, policies shifted and thd Began taking a more precautionary
approach to risk regulatiod. Challenging this view that Europe has become more
precautionary than the US, Jonathan Wiestaal. argued that the ‘reality of precaution’ was
that neither the US nor the EU could be said tmbee precautionar? Specifically comparing
the Endangered Species Act and the Habitats Dres@uthor Kathryn Saterson supported that
conclusion. Evaluation of how precautionary a ragjiah is, according to Saterson, is based on
a weighing the extent to which they are ‘earlyjapatory, and stringenf3 Consideration and
weighing of these factors could lead to differemi@usions, she claims, about which is more
precautionary? The example of tolerance hunting is one for whatdspite the putative trend
towards increased EU precaution explored by Voted, EU has not yet become more
precautionary than the United States. This precauig not built on regulatory grounds,
however.

Both the ESA and the Habitats Directive are praoaaty laws, intended to prevent the loss of
species and their habitats. But the constructiopretaution is carried out by many actors,
including regulators but also adjudicators, adntiaters, scientists and the public. Mapping
these techniques and functions of precaution dmrts to an explanation of divergent
precautionary outcomes in different jurisdictiobduch has been made of the fact that the
precautionary principle has been endorsed in theakt) not in the US. The precautionary
principle is a concept that most clearly govermsréigulator, rather than the coutt$iowever,
courts also play an important role in contributindhow precautionary a system is. As argued
by Noga Morag-Levine, legal institutions are vempbrtant drivers of precautichShe argues
that although the American regulatory system has ieequently influenced by the European
system over the centuries, the common law remaherently less precautionary than the civil
law. Judge-made law responds to harm that hasdgireecurred, whereas codified laws are
written prior to damage occurring. Courts can &ksonore or less precautionary in the evidence

28 Consolidated Version of the Treaty on the Fundtigrof the European Union, [2012] OJ C326/47 (‘TFEU
Article 191.2.

22ECJ, n. 15 above, at paragraph 44; A. TrouwbtEsmserving European Biodiversity in a Changingn@ite:
The Bern Convention, the European Union Birds aaditdts Directives and the Adaptation of Natur€limate
Change’, 20:Review of European Community and International Emrnental Law(2011), 62, at 76.

30 For a perspective on wolf protection as a techmplf government, see H. Stokland, ‘How Many Wolees
it Take to Protect the Population? Minimum ViabtgRBlation Size as a Technology of Government incigéred
Species Management (Norway, 1970s-2000s)’, Eavdronment and Histor{2016), 191.

31 See D. Vogel, n. 19 above.

32 J.B. Wieneket al.(eds.),The Reality of Precaution: Comparing Risk Regulatiothe United States and Europe
(Earthscan, 2011).

33 K.A. Saterson, ‘Biodiversity Conservation’, inBJ Wieneret al.,ibid., 211.

34 1bid.

35 E. FisherRisk Regulation and Administrative Constitutionali2nd edn (Hart Publishing, 2010), at 14.

36 N. Morag-Levine, ‘The History of Precaution’, 62nerican Journal of Comparative Lai@014), 1095, at
1122-1130.
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they require. When it comes to tolerance huntingéwer, the American judicial system has
led to the more precautionary result, not beca@isiéferences in how judges view precaution
but because of procedural differences in when daam be brought to courts in the first place.

TOLERANCE HUNTING IN THE COURTS

The ESA and Habitats Directive both prohibit théikg of individual members of certain
species in order to promote the conservation andifihing of the speci€é. They also include
provisions allowing the killing of protected spesia certain circumstancé$The rules vary
depending on whether the protected animal is censil endangered, threatened or
experimental according to the ESA in the US, on&ed of strict protection or subject to
management measures according to the HabitatstDaean the EU*® The decision to kill or
otherwise take animals is usually made by a fedmu#thority in the US, although decision
making can be delegated to the states in the dageatened species, and states and other
actors may apply to the federal authority for passitn to kill animals or have them killé¥.

In contrast, such decisions are made by the MerSketes in the EU, or delegated by the
Member States to regional decision makers, althdvigimber States may be forced to change
their policies or pay fines if their decisions dut comply with EU lawt!

THE ENDANGERED SPECIES ACT

Under US law, a distinction is made between killargharming of individual members of a
protected species in the course of an otherwis@ulaaetivity, such as construction, and the
direct and intentional killing or harming of membesf those speci€é.In contrast to the
Habitats Directive, the ESA allows more flexibility make exceptions to protection in the
former situation through what is called an inciééribke permif3? Permits to directly and
intentionally kill or otherwise take an individuad individuals of a protected species, however,
may be granted under the ESA only in furtheranceaofservation interests: ‘for scientific
purposes or to enhance the propagation or sureiviile affected specie$” Administrative
regulations implementing the ESA define ‘enhan@pgitopagation or survival’ to include but
not be limited to:

STESA, n. 9 above, Sections 2(b) & s 9(a)(B); Habifirective, n. 10 above, Articles 2 and 12; M\elson and
J.A. Vucetich, ‘Triumph, Not Triage’ 32:Bnvironmental Forunf2015), 32, at 32.

3 ESA, n. 9 above, Section 10; Habitats Directivel® above, Article 16; J. Verschuuren, ‘Effectiges of
Nature Protection Legislation in the European Unioml the United States: The Habitats Directive el
Endangered Species Act’, in: M. Dieterich and & dar Straaten (edsQultural Landscapes and Land Use: The
Nature Conservation-Society interfa@duwer Academic Publishers 2004), 39, at 46 ahd8.

39 S. Perry, ‘The Gray Wolf Delisting Rider and Stédenagement under the Endangered Species Act’, 39:2
Ecology Law Quarterly(2012), 439, at 443-444; Y. Epstein, ‘The HabitBisective and Bern Convention:
Synergy and Dysfunction in Public International d&fld Law’, 26:2Georgetown International Environmental
Law Review(2014), 139, at 149-150.

40 See, e.gHumane Society v. Kempthor#81 F.Supp.2d 53, 58 (D.D.C. 2006), discusseaviel

41 D. Hadrousek, ‘Speeding Up Infringement ProceduResent Developments Designed to Make Infringement
Procedures More Effective’, 9:3dburnal of European Environmental and Planning L@®12), 235.

422 ESA, n. 9 above, Section 10(a)(1).

43H. Schoukens, ‘Habitat Restoration on Private Isandhe United States and the EU: Moving from @stition

to Collaboration?’, 11:Utrecht Law RevieW2015), 33, at 37.

44ESA, n. 9 above, Section 10(1)(A). While lethahttol of endangered species is extremely limitecexeception

is made for experimental populations. Experimepglulations are those that have been reintrodutedin area,
such as wolves in Yellowstone National Park, Idara Montana. While recreational hunting of thesienals
was never allowed, wolves that caused problems as@itacking livestock or domestic animals codditled

or otherwise removed.
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Provision of health care, management of populatlmnsulling, contraception,
euthanasia, grouping or handling of wildlife to toh survivorship and
reproduction, and similar normal practices of anirhasbandry needed to
maintain captive populations that are self-sustgirand that possess as much
genetic vitality as possible .%°.

By definition, activities are only considered tatence the propagation or survival’ of a
species if they are shown not to be detrimentalil or captive populations of that specfés.
Culling is explicitly allowed when considered beoefl to species. For instance, it is
uncontroversial that sick animals may be killedptevent infection of a group. Wildlife
officials have sometimes sought to use the ‘propagar survival’ exception to allow public
hunting or culling for the purposes of improvingbpia tolerance for species. As indicated
above, using lethal management to improve soce@ance for a species has been rejected
by the courts.

In the 1984 casS8ierra Club v. Clarkthe court emphatically rejected the use of aipiggort
hunting season of wolves in Minnesota, where theyewisted as threatenédThe ESA’s
prohibition on taking applies only to endangeredcsps, but is extended by regulation to
threatened species, except where there is a spegalation pertaining to an individual
specieg? In this case, the federal Fish and Wildlife See(lEWS) had issued special regulation
authorizing a trapping season for gray wolves atrdguest of the Minnesota Department of
Natural Resources (DNR). The regulation alloweda0 wolves to be trapped and killed
through a licensed public trapping season, outnoéstimated 1,000-1,200 in the st&&he
pelts of wolves lawfully taken could be lawfullyldd® The justification for allowing hunting
was the reduction of wolf poaching, estimated tasegthe deaths of 250 wolves per y&dihe
FWS and Department of Interior argued that allowimoting would increase the political
tolerance for wolves?

In granting a summary judgement for the Sierra Cllné court argued that although the federal
authority has greater flexibility to allow the taki of threatened species than endangered
species? lethal taking must nevertheless be consistent tith ESA’s goal, which is the
conservation of endangered and threatened sp¥cidse definition of conservation further
clarifies the limitations on taking. This definition states that conservation measuorag ‘in

the extraordinary case where population pressuri#isinva given ecosystem cannot be
otherwise relieved’ include regulated takiigrhe court found that this language ruled out the

450 CFR 17.3.

46 | bid.

47 Sierra Club v. Clark577 F.Supp. 783 (1984).

4850 CFR 17.31.

49 Sierra Club v. Clarkn. 47 above, at 786.

50 |bid., at 790.

51 1bid.

52 |bid.

53 For example, killing of threatened wolves may beveed if they ‘have committed a significant depaéidn’ of
livestock. Ibid., at 785, citingund for Animals v. Andry€ivil No. 5-78-66 (D.Minn.1978).
54 ESA, n. 9 above, Sections 2(b) and 4(d).

55 |bid., Section 3(1)(3).

¢ Sierra Club v. Clarkn. 47 above, at 789.
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killing of threatened species for the purposeseafucing conflicts with humans, and sport
hunting in particulaf!

As to the argument that allowing hunting would reelpoaching, the court argued that:

[w]hile these illegal killings must be stopped stiban hardly be accomplished by
allowing a sport season and creating a market iff pglts. An attempt to
“manage” the wolf in this manner is to treat thelfvas a furbearer, and not as a
threatened species whose value is determined hghitsul place in nature. While
some may place value on the wolf because of itefwimply as a game animal,
the Endangered Species Act has given the wolftasstauch more important — it
is a protected animal that all persons must seaomngerve. If this is not done,
the result is obvious. There will simply no londer a wolf-human conflict, for
there will be no more wolves$.

The court gave several reasons for categoricgigtiag the concept of tolerance hunting. One
was that the enforcement of the law prohibiting klieng of wolves should not depend on a
quid pro quaallowing legal hunting — and further, the govermtrigad not made a serious effort
to prevent poaching through prosecutions or otheans® Tolerance hunting was also not
found to be consistent with the conservation pwupalsthe ESA, which, the court argued,
sought an intrinsic rather than financial value footected speci€8.But underlying these
arguments was the court’s assumption that alloieggl hunting would not lead to greater
tolerance for wolves. In fact, the court assumeddbntrary, arguing that the state’s plan to
increase wolves’ economic value would reduce rddpectheir intrinsic value. In the absence
of evidence that wolf populations would increaskegfal hunting were allowed, the court took
a precautionary approach and rejected the hypathesi

On appeal to the 8th Circuit, the appeals couticaed the district court’s ‘colorful language’,
but upheld its holding that allowing the sport hogtof gray wolves exceeded the FWS’
authority®! It agreed with the district court that the ESAmservation goals, and definition of
conservation as allowing taking only in extraordineases where population pressures could
not otherwise be relieved, meant that killing a rhenof a threatened species required showing
that ‘population pressures within the animal's gstsm cannot be otherwise relievéd!'.
Additionally, all killing of members of protecteghecies, whether endangered or threatened,
must be for the purpose of conserving the speties.court declined to take a position on the
factual question of whether treating the wolf agliearer’ would be negative or positive for
their conservation, instead rejecting the hunttatusory interpretation grounds.

Since the protections for endangered species daotestthan those for threatened species,
tolerance hunting of endangered species is cldéartydden afterSierra Club v. Clark The
FWS continued to argue, however, for the permikgibof tolerance culling — killing of
members of protected species by government offi@akheir agents (rather than members of
the public) in order to increase the cultural caugycapacity for a species. This was the subject

57 1bid., at 790.

%8 1bid.

%9 1bid.

80 |bid., at 789.

81 Sierra Club v. Clark755 F.2d 608, 618 & 620 (1985).
52 |bid., at 613.

53 |bid., at 618.
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of the 2006 caselumane Society v. Kempthorfi€empthorng® Kempthorneconcerned a
permit, granted to the state of Wisconsin by theS; W kill 43 wolves despite their endangered
status®® The purpose of this taking was depredation comvhich, Wisconsin argued, would
‘enhance the propagation or survival' of wolves ‘fiystering greater social tolerance for
wolves’ ®® This argument failed under the plain meaning ef fitopagation or survival’ clause,
which, the court argued, was ‘antithetical to thkng of 43 members of an endangered species
barring some direct and immediate danger to othembers of the speci€s.The court
additionally expressed incredulity with the logickill[ing] wolves to save wolve$® and held
that to kill wolves in order to prevent poachingswa ‘cater to criminal behavior and cotton to
social intolerance as a strategy for endangeretiespescovery’ — i.e., not permitted under the
Endangered Species A¥tLike in Sierra Cluly the court objected to tolerance killing on many
grounds, among them the fact that there was nceesealindicating killing individual wolves
would aid in the wolf's recoversf’

Recent scholarship indicates that the court’s séiept was well justifiedKempthornewas
vacated following the 2007 removal of the Midwestenlf population from federal protection
due to the fact that it had been deemed to hawweeed’ The legal status of wolves fluctuated
from endangered to recovered several times in ahewiing years, but public hunting and
trapping seasons occurred in 2012, 2013 and 20Wvhile much continues to be uncertain
about the relationship between legal hunting amthstolerance for species, several scientific
studies of both public attitudes and population dgraphics concluded that legal hunting of
this wolf population neither improved good will tavds wolves nor reduced poachiign
returning wolves to the endangered species lighen2014 casklumane Society of the US v.
Jewel| the court citedkempthornewith approval, noting that the court had recogditiee
‘logical deficiency’ of killing wolves to save theffi But although the courts have repeatedly
decried the use of tolerance hunting or cullingg BAVS continues to use tolerance as a
justification for seeking to kill or even removalégal protection from species altogether.

THE HABITATS DIRECTIVE

Because the Habitats Directive is a different tgpénstrument than the ESA, hunting of its

listed species is allowed in a wider variety ofcaimmstances. The ESA is designed to be
emergency legislation that conserves and faciitdie recovery of species that are endangered
or threatened, and is not intended to be usedoftg term management of species — once a

54 Humane Society v. Kempthor#81 F.Supp.2d 53 (D.D.C 2006)

5 |bid., at 58.

5 |bid., at 54.

57 Ibid., at 62.

88 |bid., at 63, citing Pls.” Mem. Prelim. Inj., EE. (Tr. of Prelim. Inj. Hearing at 11, Defenderswfldlife v.
Norton, Civil Action No. 05-1573 (D.D.C)).

89 |bid., at 72, citing PIs.’ reply at 14.

1bid., at 71-72.

Y Humane Society v. Kempthoy27 F.3d 181 (D.C. Cir. 2008).

2E.R. Olsoret al,, ‘Pendulum Swings in Wolf Management Led to Cantfllllegal Kills, and a Legislated Wolf
Hunt’, 8:5 Conservation Letter§2015), 351; Wisconsin Department of Natural Reses, ‘Wolf Hunting and
Trapping’, found at: <http://dnr.wi.gov/topic/huwiIf.html>.

73 See E.R. Olsoat al, n. 72 above; G. Chapron and A. Treves, n. 2 above

74 Humane Society v. Jewels F.Supp.3d 69, 92 (D.D.C. 2014).

S Fed Regist FWS-R6-ES-2016-0042, at 13218; J.Tslgnter and others, ‘Removing Protections for Wslve
and the Future of the U.S. Endangered Species AdtConservation Letter§014), 401, at 403.
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species has recovered it should, in theory anylwayemoved from federal protectiéhBy
contrast, while the Directive is designed to be aaeel when ‘necessary for adapting [the lists
of protected species] to technical and scientiflagpess’, species have remained listed even
when the Directive’s goals of achieving their ‘fawvable conservation status’ (FCS) have been
fulfilled.’” Therefore, it is logical that the Directive must toncerned with the sustainable
management and not only the conservation of predespecies. The Directive contains several
annexes listing species entitled to different typetevels of protection. Member States may
choose to allow the hunting of species listed imé&nV, species ‘whose taking in the wild and
exploitation may be subject to management measasking as they are maintained at FCS
and certain other conditions are MeSpecies listed in Annex 1V, on the other hand, nines
strictly protected — hunting and other forms oftgkmust be prohibite® Wolves are generally
listed in Annex IV, with exceptions for northermkind and Spain and much of Eastern Europe,
where they are listed in Annex V.

Like the ESA, the Habitats Directive does allow epiions from the ban on taking strictly
protected species, also only in delimited circumséa. There must be a showing that there is
no satisfactory alternative, and the derogationds detrimental to the maintenance of the
species’ favourable conservation status in thefunahrange® Additionally, the derogation
must be one of the following:

a. in the interest of protecting wild fauna anddland conserving natural habitats;
b. to prevent serious damage, in particular to £rdipestock, forests, fisheries
and water and other types of property;

c. in the interests of public health and publiesafor for other imperative reasons
of overriding public interest, including those o$acial or economic nature and
beneficial consequences of primary importancelerenvironment;

d. for the purpose of research and education, pipelating and reintroducing
these species...;

e. to allow, under strictly supervised conditions, a selective basis and to a
limited extent, the taking or keeping of certaire@mens...in limited numbers
specified by the competent national authoritfes.

The Court of Justice’s jurisprudence has confirrtieed these provisions regarding derogation
must be transposed into national law fully, clearyl precisely. Mere administrative practices
are not sufficient. Terms may not be modified andadditional derogations can be allovféd.
The Court has not yet weighed in on whether tolggdmnting can constitute a conservation
tool according to the Habitats Directive. Howeuwbe language of the Habitats Directive as
well as the Court’s jurisprudence indicate thatpbesibilities for national authorities to allow

% In reality, only a very small number of protectgrbcies have been removed from the ESA’s protectioe to
recovery. This is in part because many types @aiisrto species cannot be eradicated from a humamdted
landscape, but rather require ongoing managemeft. Qobleet al, ‘Conservation-Reliant Species’, 62:10
BioSciencg2012), 869.

7 For an analysis and explanation of the term ‘fa@ble conservation status’, see Y. Epstein, ‘Faablar
Conservation Status for Species: Examining the tdtbDirective’s Key Concept through a Case Studshe
Swedish Wolf’, 28:2Journal of Environmental La{2016), 221.

8 Habitats Directive, n. 10 above, Article 14.

®1bid., Article 12.

80 |bid., Article 16.

81 |bid., Article 16.1.

82 See European Commission, n. 14 above, at 52gck@J, Case C-75/0Commission v. Luxemboyr2003]
ECR 1-1621.

10



This is the author’s version. Email to request the published version if you do not have access.

Published version: http://onlinelibrary.wiley.com/wol1/doi/10.1111/reel.12188/abstract

Review of European, Comparative & International Environmental Law Vol 26, Issue 1.

hunting of species that are listed in Annex IV quie narrow. The leading decision from the
Court of Justice on the permissibility of huntingecies protected by the Habitats Directive
is the 2007Finnish wolfcase, which concerned when wolves may be killeti e goal of
preventing serious damageln that case, the European Commission sued Firfamiilure

to properly implement the Habitats Directive. Fsinwildlife authorities had issued hunting
permits on an individual basis allowing the killiafwolves in order to prevent serious damage
to livestock and dogs, that is, derogation groun)d@uring the 2003/2004 hunting season, 22
permits were issued and a total of 12 wolves wegally killed out of a population of an
estimated 150-165 wolvé$ The Commission argued that where it was considezeyllikely
that such damage would occur, the damage coulddidead by building fences or taking other
measures. Further, the Commission argued that pieerits did not target particular wolves
that had been causing damage, it was unlikelysé¥abus damage would be prevente8ince
wolves did not have favourable conservation statisnland, and other satisfactory solutions
were available that were more likely to preveniaes damage, it concluded, killing wolves
under derogation ground (b) was ille§al.

Rejecting the first part of the Commission’s argamthe Court of Justice found that, according
to the clear language of the Habitats Directivanaits could be killed to prevent damage, rather
than to avenge damage that had already occéifiite Court also noted that ability to derogate
from strict protection is textually preconditioned the favourable conservation status of the
species populatioff However, the Court found that derogation is pdeséven if a population

is not at favourable conservation status if it te@nshown that the unfavourability of the
conservation status is not worsened and the ataihof favourable conservation status will
not be preventedf. The Court agreed with the Commission however, thathunt must be
targeted towards animals likely to cause danfégaurther, decisions allowing derogations
must be based on evidence that killing the targetachal will not negatively impact the
conservation status of the population and thaetiseno satisfactory alternate solutfrs it
seems likely that killing a healthy member of adamgered species would have a deleterious
effect on the population in most circumstanceshiuld be very difficult to justify killing a
member of a strictly protected species that do¢shrage FCS even after this decisféiThis
case concerned only individual permits to kill wedwto prevent damage to property; it did not
touch on the various forms of management and $pmting. Likewise left open was whether
hunting or culling is allowed in order to improvecgl tolerance for species.

But while the Court of Justice has not ruled orséhparticular issues, it has, like the American
courts, taken a precautionary approach in interggetature protection legislation. In the well-
knownWaddenzeease, the Court stated that the Habitats Directiust be interpreted in light

83 ECJ, Case C-342/0&8,0mmission v. Finland2007] ECR I-473‘Finnish wolf case’).

84 bid., at paragraph 14; J. Bisi and S. Kuiikie Wolf Debate in Finlan(Helsinki University 2008), at 11.

85 Finnish wolf case, n. 83 above, at paragraph 13.

86 |bid., at paragraph 15.

87 Ibid., at paragraph 40.

88 |bid., at paragraph 28.

8 |bid., at paragraph 29.

% |bid., at paragraphs 30-31.

% |bid., at paragraph 31.

92 Members of a population capable of reproducingritaute to the effective population required to umesthe

population’s genetic viability. See Y. Epsteinyid.above, at 232. For an analysis of how many gffeenembers
are needed for a viable Scandinavian and Finnidhpepulation, see L. Laikret al, ‘Metapopulation Effective
Size and Conservation Genetic Goals for the Feramaan Wolf Canis lupu$ Population’, 11 Heredity(2016),

279.
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of the precautionary principfé.As discussed by Vokker Mauerhofer in his analysishe
Court’s jurisprudence around the Birds and HabiBitectives, it has consistently held that
where there is scientific uncertainty, the burdeproof lies with the Member State wishing to
derogate from species protectitinAs there is little evidence of the efficacy ofeince
hunting, it is unlikely this burden could be met.ix®d messages from the European
Commission on the acceptability of tolerance huntiave been followed by mixed results in
the Member States however, as evidenced by recetinly seasons in Sweden and Finland.

The European Commission has expressed varying views guidance documents and its
infringement proceedings. In some guidance matgiishppears to support the idea that lethal
management or even licensed hunting seasons magdieto increase social tolerance for
strictly protected species so long as, pursuafttiole 16(e) of the Directive, the hunt is limited
and strictly controlled. In its 2007 Guidance Do@&mnhon the Strict Protection of Animal
Species of Community Interest under the Habitateddve 92/43/EEC, it described with
approval Latvia’s management plan for lynx, whitloweed an annual lynx harvest through
hunting. Lynx are a strictly protected species tiest FCS in Latvi& The Commission stated
that this hunt has a positive effect on the lynypudation as well as on public perception.
However, the European Commission has stronglyczéd tolerance hunting in other contexts,
such as its ongoing infringement proceeding ag&mstden, where, at least according to the
Commission, Sweden has still not demonstratedwbbtes have reached FCS.

Like in Latvia, tolerance hunting, generally conmdadnwith some other environmental and/or
damage prevention purpose, has been justified dBv authorities under derogation ground
()" Ground (e) is a catch-all provision, which, unltke other grounds for derogation, does
not contain a specific purpose. Afteéinnish wolf however, it is clear that a decision to allow
hunting must state a legitimate purpose, as wellrgsderogation is the only satisfactory means
to achieve the stated purpdeifter all, if no legitimate purpose is statedisinot possible to
show that there is no alternate way to reach iicensing hunting seasons in 2010 and 2011,
the rationale for allowing derogation based on gtb(e) was that public perception of wolves
would be improved. The European Commission disagrémat this was an acceptable
justification for hunting wolves, arguing in a 20dehsoned opinion that Sweden was violating
the Habitats Directiv€® The Commission noted that social tolerance is liséd as an
appropriate reason for derogation in Article!{%Even if it were an acceptable goal, it argued,
Sweden should seek other means of attaining trat'forhe Commission further criticized
Sweden’s claims that hunting had improved publiéniom of wolves as scientifically

98 ECJ, n. 15 above, at paragraph 44; see H. Scheuktabitat Restoration Measures as Facilitator&fmnomic
Development within the Context of the EU Habitatseltive: Balancing No Net Loss with the Preventive
Approach?’, 29ournal of Environmental La{2017, forthcoming).

94 V. Mauerhofer, ‘Ignorance, Uncertainty and Biodsity: Decision Making by the Court of Justice bt
European Union’ (2014), found at:
<http://www.tradevenvironment.eu/uploads/Mauerhoder Ignorance_and_Uncertainty_and_ECJ_WITH_TR
ACKS_citat_proposal_NEW_VM_1.pdf>.

% See European Commission, n. 14 above, at 57-58.

9% European Commission, ‘Additional Reasoned Opimidnfringement Proceeding 2010/4100’ (2015) (Swhdi
only), found at: <http://www.jandarpo.se/upload/Ebmmissionen_Motiverat_Yttrande_150619.pdf>, at 10.

97 See discussion in Y. Epstein, n. 1 above, at ¥&-5

9% See Finnish wolf case, n. 83 above, at paragr8pk31; Commission, Reasoned Opinion in Infringement

Proceeding 2010/4200 (2011) (Swedish only), found t. a
<http://www.jandarpo.se/upload/2011%20R0%200m%2)yaif>, at 8.

9 |bid.

100 |pid., at 6.

101 |pid., at 7.
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unsound-®2 However, it did not go so far as to bring an actgainst Sweden in the Court of
Justice, and under Swedish standing laws in platteaatime, no one was entitled to sue in the
Swedish courts. This changed in 2012, after Swedank of public interest standing was held
to violate EU and international lal® A licensed hunting season was once again autttbfize
2013, this time with the additional rationale ofpiraving the genetic status of wolves by
eliminating some inbred wolves. A Swedish courgiidated the hunt because there were other
satisfactory solutions for reducing inbreeding, detause the hunt was not sufficiently
limited.2°* A hunting season was also authorized for 2014fdarid by a court to violate the
Habitats Directive and therefore not allowed togesed. The right to authorize hunting seasons
was then delegated to the counties, and appealsuid were forbidden. Three counties did
allow hunting seasons for 2015, giving severalifigstions including potentially improving
public attitudes towards wolves, as well as prateclivestock, game, and hunting dogs. The
ban on appealing these hunting decisions was ukisnarejected by the Supreme
Administrative Court, but not until after the 208nting season was ovEr.

Although Sweden continued to authorize hunting@esasind to use social tolerance as one of
its stated goals, in contravention of the Europ@ammission’s position that doing so violated
the Habitats Directive, the European Commissionndidmove forward with its infringement
proceeding during this time. Presumably, it wastwgito see whether Sweden’s national
courts would put a stop to hunting without the nedEU intervention. After the 2015 hunt,
the Commission chose to involve itself again, asdied an additional reasoned opinion in its
infringement proceeding against Sweden in Junbaifytear. In this second reasoned opinion,
the Commission again alleged that Sweden’s licehsating seasons continued to violate the
Habitats Directive®® This time, it did not take issue with Sweden’seddagoals of improving
the genetic health of wolves and improving pubticeptance for them in justifying making an
exception from strict protection. However, the Coission argued, there are other satisfactory
alternatives for achieving these goals. For thi$ several other reasons, permitting a hunting
season for wolves was not allowabfé.

Despite the European Commission’s continued deadas that Sweden’s wolf hunting
seasons are illegal, hunting was once again aatrtbfor 2016 by five county boarf§.One

of the stated reasons for allowing the hunting ofwes was decreasing their population density
and thus reducing social and economic consequeargesncreasing the social tolerance for
wolves!® Courts rejected the hunts as violating the HabiRitective in three of the five
counties on several grounds, including the ladkidence for the efficacy of tolerance hunting.
The Karlstad Administrative Court, for instanceldhthat while the stated goals of reducing
damage and increasing tolerance for wolves wereogppte, hunting was not an appropriate

102 |pid., at 9.

103y, Epstein and J. Darp6, ‘The Wild Has No WordsviEonmental NGOs Empowered to Speak for Protected
Species as Swedish Courts Apply EU and Interndtidavironmental Law’, 10:3Journal of European
Environment and Planning La{2013), 250.

104 |pid., at 256.

105 Ruling of the Supreme Administrative Court of 18d@mber 2015, case 312-15 (HFD 2015 ref. 79) (Swede
106 Additional Reasoned Opinion, n. 96 at 8.

107 | pid.

108 Swedish National Veterinary Institute, ‘Licensjakirg 2016’, found at: <http://www.sva.se/djurhélsida-
djur/stora-rovdjur/licensjakt-pa-varg/vargjakt-2616

109 See, e.g., Overklaganden av Lansstyrelsens i Bsddén beslut om licensjakt efter varg, lansssgnes dnr
218-11691-2015 (in Swedish), found at: <http://wwaturvardsverket.se/upload/stod-i-
miljoarbetet/rattsinformation/beslut/varg/201512gw-lic/beslut-licensjakt-varg-dalarnas-lan-20158 »df>,

at 2.
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means for achieving them. The court noted thatetivess conflicting science on whether
licensed hunting increases public tolerance forveml Noting that exceptions from strict
protection must be interpreted restrictively, tlourt held that the available evidence that
tolerance hunting worked was insufficient to alltw!® On appeal however, the Supreme
Administrative Court reversed this decision. Altgbuhe party seeking to derogate from strict
protection has the burden of proving that the ciionak for doing so are fulfilled, the court did
not analyse the issue, stating only that it ‘hade@ason to question’ the county board’s finding
that hunting can increase acceptance for wolt’eBhere is no further recourse available under
Swedish law. It remains to be seen whether the aamo Commission reacts to this or other
nations’ tolerance hunis?

In Finland, recent hunting seasons have been ékpljastified as a tool to increase social
tolerance for wolves. After the Court of Justic807 decision condemning Finland’'s
administrative practices allowing hunting to prevelamage as insufficiently supported by
evidence, rules on killing wolves were tightenedl atricter penalties for violations were
enacted® The Finnish wolf population peaked that year withestimated 270-300 wolvES.
By 2013 however, the population had dropped to 12®-individualst!® In response, the
Ministry of Agriculture and Forestry commissioned avaluation of Finland’s carnivore
management policy, which was published in 28$4The report found that the ‘social
sustainability’ of the wolf population had collagse’ Poaching was identified as the major
cause of the decline in the wolf populatfdhThe report recommended a number of changes
to the management plan for wolf, including allowirggional authorities to grant hunting
permits for wolf ‘management’ and paying a boumtytinters who successfully killed a wolf
according to the terms of their perrhit.

In 2015, a new management plan for wolves was imeiged?° The new management plan
implied that stricter protection for wolves anduedd opportunities for hunting were to blame
for the unsustainability of the Finnish wolf, aridi$ that creating legal hunting opportunities
was necessary for the effective management of dipailption!?* Relying on the European

Commission’s guidance that public hunting of lymxLiatvia improved social tolerance and
therefore conservation, the plan stated that manege hunting was an allowable tool for
improving conservation outcomes according to theitdés Directivet?? In arguing that the

Commission’s guidance on tolerance applies to theish wolf, the plan ignores the fact that
the Latvian lynx was already at favourable cong@mastatus and that Latvia’s hunt was

119 Decision of the Karlstad Administrative Court & Eebruary 2016, in case 5205-5206-15 and othersdé&n),
at 22.

111 Ruling of the Supreme Administrative Court of 38d@mber 2016, n. 12 above at 48.

112t js statistically unlikely that it will do so. Adofmann, ‘Left to Interest Groups? On the Prospéar Enforcing
Environmental Law in the European Union’ (2017).

113 M. Pohja-Mykra and S. Kurki, ‘Evaluation of theniish National Policy on Large Carnivores’ (Univierf
Helsinki 2014), found at: <http://www.helsinki.fifralia/julkaisut/pdf/Reports135.pdf>, at 27.

14 Finnish Ministry of Agriculture and Forestry, ‘Magement Plan for the Wolf Population in Finland’
(Forvaltningsplanen for vargstammen i Finland) @04at 7.

115 bid.

116 See M. Pohja-Mykra and S. Kurki, n. 113 above.

1171bid., at 81.

118 bid., at 73.

1191bid., at 89-90.

120 Finnish Ministry of Agriculture and Forestry, ri4.above.

1211bid., at 14.

122 1pid.
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intended primarily to keep in check an abundanupatjipn?® As an additional argument for
the conservation benefits of hunting, the plan seekncrease the value of the wolf as a game
animal through the use of these game managemepgatens, drawing the opposite
conclusion than that of the American court notedvah which argued that monetary value
diminishes intrinsic valu&* While the report’s suggestion of a bounty was amapted, the
hunter is compensated by being allowed to keepéttewhich the management plan explains
is intended to enhance the value of the wolf aataral resourcé?®

The first management hunt since 2007 was heldry 2815. The decree set the ceiling for
hunting at 29. Twenty-four permits were granted aidvolves were killed?® The maximum
number of wolves to be hunted with management deiags during the 2016 hunting season
outside the reindeer husbandry area was set @643 were killed?” Most appeals to the
administrative courts by nongovernmental organiretiwere dismissed for lack of standing,
but others were denied on the melsThe Finnish Supreme Administrative Court decliteed
hear an appeaf?®

US courts have repeatedly and emphatically rejetheduse of lethal management and
especially sport hunting to improve the public tatece for wolves. This sort of thinking has
been judicially criticized as not only contraryttee clear statutory language and intent of the
ESA, but as a failure of logié® The EU Court has not yet commented on this isbug,
generally has taken a precautionary approach teaspecies protectioi: Whether tolerance
hunting is permissible may depend on whether tisefigectual evidence that lethal management
programs do in fact improve the ‘cultural carryiogpacity’ of wolves or other protected
species, and if so, if they exceed the resultslerosatisfactory alternatives such as education
programs. While studies on this topic have produmécded result$®? several recent studies
indicate that allowing sport hunting of wolves insgbnsin has decreased rather than increased
social tolerancé33 An earlier 2009 review also showed a lack of enidethat authorizing legal
hunting reduced illegal hunting? In light of conflicting research and no clear earide that
allowing hunting does in fact improve conservatiesults, tolerance should not be considered
an acceptable justification for allowing huntingden EU law whether or not favourable
conservation status has been achieved. HoweveCahet has not been able to resolve this

123 See European Commission, n. 14 above, at 57-58.

124 Einnish Ministry of Agriculture and Forestry, rid. above, at17-18.

1251bid., at 9.

126 Finnish Wildlife Agency, ‘Fangst av varg i stamatdnde syfte har avslutats for jaktaret’ (Capturevolves
with the goal of population management has beenpésting for the hunting year) (2015), found at:
<http://riista.fi/sv/fangst-av-varg-i-stamvardansigte-har-avslutats-for-jaktaret>.

127 Jord- och skogsbruksministeriets forordning omt jp varg som sker med stdd av dispens utanfor
renskétselomradet under jaktaret 2015-2016 (MipisfrAgriculture and Forestry’s regulation on walfinting
that happens according to dispensation outsideeiiheeer husbandry area during the hunting yeab-20116)
(2015) <http://mmm.fi/documents/1410837/151665%&xetus-2015-sv.pdf/fefa5973-7db6-4b5e-99ae-
ab3889f6cc71>. Statistics on  wolves killed duringothh hunting seasons can be found at:
<http://riista.fi/sv/jakt/bytesuppfoljning/vargbytstamvardande-syfte/>.

128 Hameenlinnan Administrative Court, Decision 15/6/26(2015).

129 Finnish Supreme Administrative Court, Docket numi234/1/15 (2016).

B0 Humane Society v. Kempthoyme 40 above.

131 See V. Mauerhofer, n. 94 above.

132 A, Maji¢ et al, ‘Dynamics of Public Attitudes toward Bears and fole of Bear Hunting in Croatia’, 144:12
Biological Conservatiorf2011), 3018, at 3018.

133 J. Hogberget al, ‘Changes in Attitudes toward Wolves Before andeAfn Inaugural Public Hunting and
Trapping Season: Early Evidence from Wisconsin’diMRange’, 43:1Environmental Conservatiof2016), 45,

at 51; C. Browne-Nufieet al, n. 6 above, at 69.

134See A. Treves, n. 5 above, at 1353-1354.
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matter because of limited availability of publidgrest standing at the EU level, because the
national courts of final instance in Sweden anddfid have declined to request a preliminary
ruling, and because the European Commission, @esigityears of criticism of tolerance
hunting of species that have not clearly reacheduieable conservation status, has not brought
an action in court®

CONCLUSION

Both the US and EU have enacted strong precautioregulations intended to prevent
biodiversity loss as well as remedy declines taisepopulations that have already occurred.
American courts have interpreted the provisionshef Endangered Species Act to prohibit
hunting of protected species for the sake of imm@\heir public relations. Although the
Habitats Directive allows for hunting in a widermiay of circumstances than the Endangered
Species Act, exceptions to strict protection msteha legitimate justification backed up by
evidence that hunting is the only satisfactory sotu It is therefore likely that the Court of
Justice would also interpret the Habitats Directivgrohibit tolerance hunting. Nevertheless,
tolerance hunting continues in some EU Member Stdtee more precautionary result in the
US stems not from the environmental legislatioelifsor from a higher burden of proof
imposed by the courts, but rather from differinggadural requirements concerning who may
litigate, which allow public interest environmentases to regularly be heard at the federal
level.

To the extent American courts may have been maeaptious only because they have had the
opportunity to be — cases have reached the cowts readily — the result is nevertheless the
product of institutional differences. In the mogealy litigious American system it has been
relatively easy for environmental protection litigg to convince the courts to rule on questions
of federal law. In the US, standing to bring lavisuo interpret the Endangered Species Act in
the federal courts is very easily met, the Endaedj&pecies Act allows ‘any person’ to initiate
litigation.**® Courts have restricted this to any person allegim@jury, but this is an extremely
low bar to meet compared with European standardkesae to see wolves in the wild, for
example, is sufficient®”’ EU law requires Member States to open their natioaurts to public
interest environmental litigation, though it doex require nearly as generous conditions for
public interest standing as the US — it must natiggossible or excessively difficult for public
interest litigants to challenge Member State vioket of EU law38 — but there is no individual
right to bring a claim to assert the public interdhe opportunity for EU environmental law
cases to be adjudicated in Member State courtthbesased in recent years through Court of
Justice rulings and EU implementation of the Aar@asmvention'>*® However, there is little
opportunity for public interest environmental laigts to directly demand the interpretation of

135Y. Epstein, ‘Through the Eyes of the Wolf: AdveiahlLegalism, Federalism, and Biodiversity Proiaatin
the United States and European Union’ (2017) at\giat. Darpd, ‘The Commission: A Sheep in Wolf®thing?
On Infringement Proceedings as a Legal Device lier Enforcement of EU Law on the Environment, Using
Swedish Wolf Management as an Example’, 13:Bsdrnal of European Environmental and Planning Law
(2016), 270.

13 ESA, n. 9 above, Section 11.

137 See, e.gDefenders of Wildlife v. HalBO7 F.Supp.2d 972, 981 (2011); L.E. Balesjde the Equal Access to
Justice Ac{Rowman & Littlefield, 2016), at 271-273.

138 See, e.g., Case C-243/1%soochranarske zoskupenie VLK v. Obvodny UradcingAdvocate General's
Opinion of 30 June 2016), at paragraph 98, citirgseC C-240/09Lesoochranarske zoskupenie VLK v.
Ministerstvo zivotného prostredia Slovenskej rejayb]2011] ECR 1-1285, para 48.

139 Such as in the case of Swedish wolf litigatiore Se Epstein and J. Darpo, n. 103 above.
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EU law by a binding authority**° instead, only a relatively few applications forclsu
interpretation reach the Court of Justice throwjuests for preliminary rulingé* As a resuilt,
far fewer questions of Union law are authoritayvelecided. In the absence of such
authoritative interpretation of EU law, there isisk that precautionary environmental laws
such as the Habitats Directive will remain undeicezed compared with equivalent legislation
in the US. While both laws may be precautionarg,ittore open availability of public interest
litigation at the Union level has led to a gred¢®el of precautionality in the American system,
at least on the issue of tolerance hunting.

140 5. Bogojevic, ‘Judicial Protection of Individuapplicants Revisited: Access to Justice throughRtism of
Judicial Subsidiarity’ 34earbook of European La{2015), 5, at 16.
141 See CJEU, n. 11 above.
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